04-28850

UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Chaprer 13 Case:

Case Number BKY 03-S133%4-RCIK
Phillip Janzig
Kathleen Janzig,

Debtor (s)

NOTICE OF HEARING AND MOTION
FOR RELIEF FROM STAY

To: The Debtor and other entities specified in Local Rule 9013-
3(a) .

1. US Bank moves the Court for relief reguested below and gives
Notice of Hearing.

2. The Court will hold a Hearing on this motion at 10:30 a.m., on
November 29, 2004, in Courtroom No. 2, at the United States
Courthouse, at 515 West First Street, in Duluth Minnescta.

3. Any response to thos motion must be filed and delivered noct
later than November 23, 2004, which 1s three aays before the time
set for the hearing{excluding Saturdays, Sundays, and holigays), or
filed and served by mail not lacer than November 17, 2004, which 15
seven days before the time set for the hearing (excluding Saturdays,
Sundays and holidays) . UNLESS A RESPONSE QPPOSING THE MOTION IS
TIMELY FILED, THE COURT MAY GEANT THE MOTION WITHOUT A HEARING.

4. This court has jurisdiction over this motion pursuant to 23
U.3.C. §§157 and 1334, Bankruptcy Rule 5005 and Local Rule 1070-1.
This proceeding is a core proceeding. Trhe petiticn commencing Tais
Chapter 13 case was filed on Cctober 30, 2003. The case 1s now
pending in this court.

5. This Motion arises under 11 U.S5.C. §362 and Bankruptcy Rule
4001. This motion is filed under Bankruptcy Rule 9014 and Local
Rules 9013-1 - 9019-1(d). Movant Reguests Rellef with respect to

exempt property of the debtor subject to a lien.

6. On September 20, 1985, Phillip Janzig and Xathleen Janzig
made, cxccuted and delivered to Sr. Touls County Federal Savings
and Loan Association their Note (hereinafter referred Lo as the
"Note"), in the original principal amount of $35,500.00 bearing
inrerest from the date thereof at the rate of 9.50% per annum unt-1
paid, payable in monthly ins-allments of $323.73 commencing oo
November 1, 1985 and on the first day of each and every calendar
menth thereafter until the principal and interest were fully paid.
A copy of the Note is attached hereto as Exhibit "A" and made &



part thereolf by relerence.

7. On September 20, 1885, o secure the payment of the Note,
Phillip Janzig and Kathleen Janzig executed and delivered to St
Louis County Federal Savings and Loan Association thelr Mortgage
(hereinafter referred to as the "Mortgage"), mortgaging and
conveying certain real estate in St. Louis Ceounty, Minnesota,
legally desgcribed as follows:

Southerly 35 feet of Lot 27 and Northerly 36 feet of Lot 2%,
Block 1, Rolling Green Divigion

which property has an address of: 1015 Acacia Ave, Proctor, MN
55810. The mortgage was filed for record in the office of the
Registrar of Titles, County of St. Louis, on September 24, 1985, as
Document No.470589, and was subsequently assigned to Movant by
assignment of martgage. A copy of the mortgage and assignment are
attached hereto as Exhibit "B" and made a part hereof by reference.

8. The debtors have filed a plan dated October 29, 2003, which
was confirmed by subseguent Court Order. The plan provided, among
other things that:

"5, Home Mortgages In Default [81322(b) (5)] - The trustee
will cure defaults on <laims secured only by a security
interest in real property that is the debtor’s principal
residence as follows. The debtor will maintain the reguiar
payments which come due after that date the petition was
filed. The creditors will retain their liens. The amounts of
default are estimates only. The trustce will pay the actua.
amounts of default.

9. Notwithstanding the foregoing provisions of sald plan, thne
debtors have not maintained current payments with respecl Lo sald
note and mortgage, while this case 1s pending.

10. Deblours are in arrcarage for monthly payments as shown below.
The last payment received from Debtors was applied toc the July,
2004 post-petition payment as that was the next payment due. Post-
petition arrearage include the following:

1 payments @ $485.18 S4R5.78
2 payments @ $533.35 S1,066.'10
Accrued late charges 37.8%
Property Inspections 57.00
Suspense Balance -25.64
Attorneys Fees & Costs 8206.00
TOTAL POST-PETITION $2,417.09

Through Debtors’ failure to make current post-petition payments,
amounts currently due and owing include the following:

Principal 524,121.85
Interest 747.46
Accumulated late fees 37.85
Property inspecticns 57.00

Suspense Balance -29.64
Attcrneys Fees & Costs 800.4Q0C

TOTAL $25,734 .52



11. Debtors have claimed said mortgaged property as exempt
purguant to MSA 510.01, 310.0z.

12. By reascn of the foregoing, good cause exists to lift the
automatic stay imposed by 11 USC sgecticn 362 to allow Movant to
pursue its remedies under State Law.

12. This is an attempt to collect a debt and any information
obtained will be used for that purpose. This notice is required by
the provisions of the Fair Lep' Collection Practices AcL and docs
not imply that we are attempting to ccllect money from anyone wiao
has discharged the debt under the Bankruptcy lLaws of the Un:itec
States.

Wherefore, US Bank moves _he court:

1. For an Order granting creditor relief from the automatic stay
of 11 USC section 362.

2. For such other and further relief as the Court finds just and
proper.

Dated: ’O'-{54}¢{ .

Signed: /e/ Nancy A. Nordmeyer

SHAPIRO & NORDMEYER, L.L.P.
Narncy A. Nordmeyer-121356
Lawrence P. Zielke-152555

Attorney for wmovant

7300 Metrro Boulevard #3%0
Edina, MN 5E5439-2306
(952) B31-40G60
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I, e A(wﬁ&hw . nhe :EﬁAuErup¥gﬁ ﬂqpﬁx  for
Fidelity Naflonal Foreclosure sslutions, the a:ﬁhorlzed servicer
for movant, the movant naned i the foregelng notice of hearing and
mocion, declare under penalty of perjury, that the foregoing 1s

true and gorrect according ©o th; bes, of my cnowledge, inftormation

and belief, ()’4 |
I()‘ll-’ Signcd: 4415%{1:;/' Pl 82717'

Executed en:

Fideliry Na-ioprnal Forecleosure Solutlions
1270 Northland Crive, Suite 200
Mendota Heights, ™M 35120
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ADJUSTABLL RATE NOTE

THIS NOTE CONTAINS A PROVISION ALEOWING FOR CHANGES
N MY INTEREST RATE. I} MY INTEREST RATL INCREASES, MY
MONTHLY PAYMENTS WiLl, BE HICHER. IF MY INTEREST RATE
DECREASES, MY MONTHLY PAYMENTS WILL BE LOWER.

Seplember 20 0 1O, e s
('try Kease

10319 Acscia Streck - Proctor, Mlnnosara Y810

Properry Address

1. BORROWER'S PROMISE TO PAY ‘
in return for a loan that 1 bave received, 1 proause 1o pay s .'S.‘?.{*.r..‘?.f.),:.]..t.{.j":.). ....................... {(this amount s
called "nponcipal™), pias inwwrest, to the order of “he Lender. The Lender Bs o
S LOULS. COUNLY . LEDLRALLSAVIN R AN VAN ASSDCTAT N B U VOO PUE VP PSP TVPSPTR PO RSSEN oY
| understand that the Lender may trassfer this Nute. The Leader or anyane who tikes this Note by transfer and who
is entitled 1o recoive payments under this Note 1 called the “Note Holder ™
2. INTERLESY
Interest will be charged on that parc of punapal which has not been pard beginming on the dote T recove
principal and continuing unul the full amount ol puncipal has been paid
Bepinning on the date 1 ceceive principal, § will pay interest ata yearly zaie of o900 8 The ineerest
rate that § will pay will change in accedance with Section 4 of this Note
The interest tale required by this Section and Sccuon 4 of this Nowe is the rate | will pay both befare and after
any defauht desenbed in Seciion 7(8) of this Nete, 161 am required to pay immediately in full as deseribed in Section
7( ), the interest rale will ot incicase so long 4 this requirement continues, however.
3. PAYMENTS
{A} Time and Pluce of Paymenis
1 wiil pay priacipal and interest by making paymenty crefy montn.
1 will make my moenthly payments on the ... CTIrEL . <lay of eazh month begimning on
Mol T e85, 1 wall make these paymenis every vwonth uatl | bave pard all of the

principal ard nterest and any other charges deseribed helow that 1 may owe ander this Note. My monihly payments
will be applied t interest befure poncipal. dron aicledner L Coa0 s T and awe amaunis

under this Note, 1 will pay those amounts in full on that duate. which s called the “maturity daw.”

I will make my monthly payments 81 ... 2o De oy Lo = e laade Miaoesots 2edllo
. ar ot a different place if requied by the Nowe Holder.

{B) Amount of My Initial Monzhly Paymenity

My snitial monthly paymenss will be in the amount of USRS I3 08 This amOunm may
change w reflect changes in the interest rate that | inust pay, The Note Holder will determine any wienthiy payment in
aceordance with Secion 4 of 1his Note,

4. INTEREST RATE AND MONTHLY PAYMENT CHANGLS
(A) Change iVules

The interes: rate | wili pay may change va the st day ol o e
1o B0 1 on that day of the month cvery i ivin (12 months therealier. Eueh daiz on which my iawrestrale
could change is cabied u ¢ Chanpe Dite”

{B) The Index

Beginning with the first Change Dute my nterest rate will be based aran “Tndex.” The Index s the weekly
average yield on United States Preasury seeurtics addjusted (0 0 constant in atarity o e LU years, as made
available by the Federal Reserve Board, The most recent Index figure availiable as of 45 duys before each Change
Date s called the " Current Iadea,”

If the lndex is no longer avoilable, the Note Holder will choose a new index which 15 hused upon
comparable information. The Note Holder wiil give me aatice of its cholce. The wnovaanc ar decresse boowy
Thternar rare ar ench chwrge date widl o ner be mere Faan One aod three-fourrhs nercent
(1.7, My nnw inrerest rAlue will wol excecd T5.8Y04 per year gl oany Cime durilog e
MINNESOTA——¢ 1al 1L UNIFORM ADJUSTABLE RATE LOAN— it by sot—sron SN0 ol ot Luass (Y

44321.2 KAk Sysioma wid Frrna

Denobien

JUL 16 2004 98:35€ 83512443330 PRZZ.E3
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04-28850
ASSTGNMENT CF MORTGAGE

KNOW ALL BY THESE PRESENTS, That St. Louis County Federal Savings and Loan Association

a corporation duly organized and existing under the laws of the State of party
=f the first part, in consideration of the sum of One and no/100 ($1.00) Dollars, in hand paid
oy US Bank a corporation, whose addrece ie party

of the second part, receipt whereof is hereby acknowledged, does hereby sell, assign, transfer
and set over, to said party of the second part, US Bank and assigns, that certaln mortgage
executed by Phillip Janzig and Kathleen Janzig, husband and wife, as mortgagor(s) tc St. Louis
County Federal Sdaviungs ed Loan Association as mortgagoc, becaring the date September 20, 1585
and registered in the office of Registrar of Titles of the County of St. Leuis and State of
Minnesota, on September 24, 1985, as Document No. 470589 together with all right and interest
in the land therein described, lying in the County of St. Leouls , State of Minnesota. described
as follows, Co-wit:

Southerly 35 feet of Lot 27 and Northerly 35 feet of Lot 28, Block 1, Rolling Green
Division

and in the note and cbligations therein specified, and to the debt thereby secured; and does
hereby covenant with said party cf the second part US Bank and assigns, and that it has good
right to sell, assign, and trangfer the same.

IN TESTIMONY WHEREOF, The said first party has caused these presents to be executed in its

corporate name by its and its , ard ite
corporate seal to be hereunto affixed this day of . 200 .
SEAL 8t. Louls County Federal Savings and Loan Association

By

Its

By

Its
State of )

) 85
County of )
The foregoing instrument was acknowledged before me this day of . 200__,
try . the and
, the of St. Louis County Federal
Savings and Loan Associaticn a corporation, on behalf of the
merporation.
Notary )

This Instrument was Drafted by
SHAPTIRO & NORDMEYER, L.L.P.

By: Nancy A. Nordmeyer - 121356
7300 Metro Boulevard

Suite 399

Edina, MN 55439-2306
(DE2)831-4060



UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

In Re: Caze No. (03-51394-RJK
Chapter 13

Phillip Janzig

Kathleen Janzig,

Debtor {s)

MEMORANDUM OF LAW

US Bank ("Movant™), submits this memorandum of law in support
of its motion for relief from the stay in the above-entitled
matcer.

23]

ACTS

Movant holds a valid, duly perfected mortgage on real property
owned by the Debtors. On the date this case was filed, the
Debtor{g) were delinguent in respect of payments due under the note
and mortgage. Since this case was filed, Debtor(s) are in arrears
in the total amount of £2,417.09.

ARGUMENT

1. Under Section 362.(d) (1) of the Bankruptcy Code, relief from
the automatic stay shall be granted upon reguest ol a credilor "for
cause, including the lack of adeguate protection of an interest in
property of such creditor." 11 U.5.C. Sec. 362 (d) (1). The
Debtor (s) in this case have failed to make the payments reguired by
the note and mortgage for a period of more than two months.
Debtor(s) have not otherwise provided Movant with adequate

protection of its interest in the property. Such circumstances
constitute cause, within the meaning of Section 362 (d) (1),
justifying relief from the stay. In Re Video Eagt, Tnc., 41 B. R.
176 (Bkrtcy. E. D. Pa. 1984:; In Re FPrascatore, 33 E. RE. 687

(Bkrrey. E. D. Pa. 1983, .

2. Pursuant to Section 362 (d) (2) of the Bankruptcy Code, relict
from the gtay i1s alsc appropriales where Debtor (s} have no cguity In
the subject property and the property 1s not necessary to an

effective reorganization. 11 U.S.C. Sec. 362 (d) (2). 3See, In Re
Gellert, S55B.R. 970 (Bkrtcy. D. N. H. 1883). Tn the present case

the balance due Movant on the note and mortgage is $25,734.32.
[The property is encumbered by a second mortgage in favor of
Citicorp Trust Bank FSB in the approximate amount of 817,685.00.]

Accordingly, Movant 1is entitled to an order terminating the
stay and authcrizing it to foreclose 1Ls moertgage ol Liie property.



Dated : \U‘ (6

kespectfully submitted,
SHAPIRO & NORDMEYER, L.L.P.

By:/e/ Nancy A. Nordmeyer
Nancy A. Nordmeyer-121356
Lawrence P. Zielke-152559
Attorney for Mowvant

7300 Metro Boulevard #1390
Edina, MN 55439-2306

(952) B831-4060




03-51394-RJK

SWOEN CERTIFICATE OF SERVICE

STATE OF MINNESOTA )
) 88
COUNTY OF HENNEPIN )

I, Stephanie Pilegaard says that on Cctober 13, 2004, 1 mailed copies of the
annexed Memorandum of Law, Proposcd Crder [or Relief from Stay, Notice of
Hearing and Motion for Relief from Stay and Certificate of Service on the
following interested parties at their last known address, by mailing to them,
via first class mail, a copy therecf, enclosed in an envelope, poslage
prevaid and by depositing the same 1n the post office at Edina, Minnescta.
Phillip Janzlg

1015 Acacia Ave

Progctor, MN 55810

Kathleen Janzig

1015 Acacia Ave

Proctor, MN 55810

FPeter Greenlee, ESQ.

PO Rox 10&7

Twig, MN 55791

Michael Farrell, Trustee

PO Bux 512

Barnesville, MN 56514

T.8. Trustee

1015 U.S. Courthouse
300 South 4th St.
Minneapolis, MN 55415

Citicorp Trust Bank, FSB
7467 New Ridge Road STE 200

Hanover, MN 21076 ///

/Stephanie Pilegaard

subscribed and sworn to before me Cotober 13, 2004.
T ARAAA A P I S o Y0 0 i 50,
ol A / / LORI L. WIRTH
' ’// f’f“ ;‘r (l / A -
.// 3

NOTARY PURIIC-MINNESATA
MY COMMISSION EXPIRES 1-31-2005

I

Nggafy
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UNITED STATES BANKRUPTCY COURT

DISTRICT OF MINNESOTA

™Tn Re:
Case Number BEKY 03-51394-RJX

Phillip Janzig
Kathleen Janzig,
Debtor (s)

QRDER _FOR RELIEF FROM STAY

The above-entitled matter came for hearing on November 29,
2004 .

THIS CAUSE coming to be heard on the Motion of US Bank, a
creditor in the proceeding, the Court having jurisdiction, due
notice having been given, and the Court having been advised in the
premises;

IT IS HEREBY ORDERED,
That the automatic stay heretofore entered in this case 15
medified to the cxtent necccoary te alleow US RBank, 11s fu0oessnys

and/or assigns, to foreclose, in accordance with State Law, The
mortgage on the real property commonly known as:

Southerly 35 feet of Lot 27 and Northerly 35 feet of Lot
28, Block 1, Eolling Green Divigion

NOTWITHSTANDING Federal Rule of Bankruptcy Procedure 4001
(a) (37, this order is ellective immediately.

Dated:

BY THE COURT:

Judge of Bankruplcy Court



